INTRODUCTION
Recognition of the significance of the Occupational Safety and Health Act of 19701 for the law of torts and of particular elements of the law of torts for the administration of the Act is emerging slowly in reference to two areas of inquiry. First, to what extent are persons charged with invocation and application of the Act's enforcement provisions required or permitted to read concepts of tort law into the duties imposed and the defenses allowed under the Act?
2 Second, are any new rights, remedies, or other substantive or procedural advantages added to the arsenals of plaintiffs' attorneys seeking redress for clients injured as a result of alleged violations of the Act?
3 Before discussing those two questions, 4 this article briefly explores the broader implications of the Act for the future of accident law in general.
I THE IMPLICATIONS OF THE ACT FOR THE FUTURE OF ACCIDENT LAW
Reduced to its essentials, the Occupational Safety and Health Act of 1970 is a rather primitive system of social control designed to reduce or eliminate hazards to employees' safety and health in the workplace. 5 Rules are prescribed by government agencies and enforced by government officials using familiar coercive sanctions-monetary penalties, fines and, if necessary, jail or other potentially relevant common law principles into it. Instead, the Act should be interpreted primarily by reference to Congress' stated policies and objectives in relation to the nature and dimensions of the serious problems Congress intended to solve. 22 As will be seen, only in this manner will the Act fulfill its promise by becoming "a safety bill of rights for close to 60 million workers. 23 
II THE RELEVANCE OF TORT CONCEPTS TO THE GENERAL DUTY CLAUSE OF THE ACT
The key operative provisions of the Act impose upon each employer two duties. The first, in the so-called "general duty" clause, requires that each employer "shall furnish to each of his employees employment and a place of employment which are free from recognized hazards that are causing or are likely to cause death or serious physical harm to his employees. '24 The second requires that each employer "shall comply with occupational safety and health standards promulgated [by the Secretary of Labor] under this chapter.
'25 A third provision applies to employees: "Each employee shall comply with occupational safety and health standards and all rules, regulations, and orders issued pursuant to this chapter which are applicable to his own actions and conduct." 2 6 The Act, however, contains no provision for enforcing employees' duties and no sanctions for their breach.
The question arises whether, and to what extent, elements of tort-based duties, defenses, or other concepts may or should be referred to in applying these duties. Discussion will focus on the general duty clause since the duty to comply with promulgated standards, on its face and also by virtue of clear inferences to be drawn from other provisions of the Act, 2 7 is absolute and unqualified 28 and because the legislative intent to make the employer's duty 22 See REA Express, Inc. v. Brennan, 495 F.2d 822 (2d Cir. 1974 ). The generally accepted dimension of the occupational safety and health problem-about 14,000 workers killed each year, over 2 million disabled, and uncounted numbers affected by occupational disease-and its costs are discussed in Statement of George P. Schultz test read into safety regulation requiring protective equipment where "necessary by reason of "primary" seems rather clearly to foreclose an employer's use of an employee's violation of duty as a defense to citation for the employer's breach of his own duties.
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A. Comparison With Common Law Duties
On its face the general duty clause would seem to impose a duty on employers in some respects more stringent and in other respects less stringent than the common law duty to refrain from negligence. At common law the employer was obliged only to exercise ordinary care to make his workplace safe for his employees. He had, on the one hand, an affirmative obligation to eliminate unreasonable risks that were obvious and to make reasonable inspections in order to uncover and remove unreasonable hazards that were not. 30 On the other hand, as is true generally with respect to the negligence standard, a calculus was devised wherein the degree of care to be exercised was measured by balancing the magnitude of the risk and the likelihood that it would cause injury against the burden of avoiding the risk. 31 Thus, permitting a minor risk of relatively minor injury to exist might, in theory, be deemed negligent (if such injury actually ensued) if the burden of removing the risk was, on balance, less costly than the risk. (Subject, of course, to the possibility that a court or jury might find the risk so improbable that a reasonable person would not worry about it in any event.) In applying the calculus, it is likely that both economic and technical feasibility could and did play major roles in measuring the burden for the purpose of determining whether a particular employer was negligent in failing to discover or eliminate a particular risk. 32 Under the negligence standard a jury might be reluctant to find, and an appellate court reluctant to uphold the finding, that an employer was negligent for failing to eliminate a risk-even a very serious risk-if to do so would have brought financial calamity to the employer's business or industry. This application of the negligence standard, absolving an employer from liability for injuries caused by hazards which were not economically feasible to eliminate, has been generally agreed to be the product of the public policy favoring the growth of industry during the industrial revolution and a resultant unwillingness to burden industry with the stricter dudes applied in less dynamic eras. 3 been back toward stricter duties which impose the costs of accidents and other failures on industry, particularly manufacturers, without regard to the reasonableness of the defendant's actions.
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The general duty clause of the Occupational Safety and Health Act of 1970, on fair reading, seems to impose an absolute duty on the employer, albeit a duty to eliminate only some risks-those that constitute "recognized hazards that are causing or are likely to cause death or serious physical harm to his employees." 3 5 The employer is under no obligation, in the absence of a specific standard, to eliminate nonrecognized hazards irrespective of the degree of risk they create, the degree of likelihood that they will cause or are causing death or serious physical harm, or the extent to which their nonelimination might be deemed unreasonable from the standpoint of negligence law. Further, the employer is under no duty to eliminate even recognized hazards if they are likely to cause only serious mental or emotional, rather than physical, harm, if they are less than "likely" to cause death or serious physical harm, or if they are only likely to cause nonserious physical harm, even though these situations may give rise to liability under the law of negligence.
On the other hand, the use of the word "free," under any fair interpretation, does not seem to permit any negligence-type balancing of the degree and likelihood of risk against the cost or burden of removing it. Put another way, the balance seems to have been struck in advance by Congress when it decided which kinds of hazards must be eliminated. 36 It would seem to follow, therefore, at least from the application of the "plain meaning" test, that an employer has an absolute obligation either to eliminate "recognized hazards that are causing or likely to cause death or serious physical harm to his employees" even if this means closing his business or incurring a severe financial strain, or to pay the statutory penalty for failure to abate the violation.
B. Contextual and Policy Analysis
However, the "plain meaning" test is only the starting point for a contextual analysis designed to shed further light on the interpretation of the statutory language.
37 It still remains to determine whether a meaning less absolute than the facial interpretation can be found by reference to the legislative intent either expressed or implied from Congress' objectives in relation to the nature and dimensions of the problem that Congress intended to solve.
It had been suggested by one commentator that "the general duty clause should not be read to impose liability on an employer for the existence of statutory hazards which he cannot reasonably eliminate" and that "employers should be allowed the defense to the general duty requirement that elimination of a particular hazard is physically or economically impossible unless the entire 39 Instead, the court imposed a requirement that the hazard be preventable by feasible means:
On the one hand, the adjective [free] is unqualified and absolute: A workplace cannot be just "reasonably free" of a hazard, or merely as free as the average workplace in the industry. On the other hand, Congress quite clearly did not intend the general duty clause to impose strict liability: The duty was to be an achievable one. Congress' language is consonant with its intent only where the "recognized" hazard in question can be totally eliminated from a workplace.... Congress intended to require elimination only of preventable hazards.
"
Avoiding the anomaly that a workplace cannot be free from hazards when a hazard, though not preventable, is present, Judge J. Skelly Wright simply held that a non-preventable hazard is not "recognized.1
41 The criterion to determine whether a hazard is preventable, he wrote, is to draw its "content from the informed judgment of safety experts.1 42 And further: Hazardous conduct is not preventable if it is so idiosyncratic and implausible in motive or means that conscientious experts, familiar with the industry, would not take it into account in prescribing a safety program. Nor is misconduct preventable if its elimination would require methods of hiring, training, monitoring, or sanctioning workers which are either so untested or so expensive that safety experts would substantially concur in thinking the methods unfeasible. 43 Both the "reasonableness" requirement and the requirement that hazards must be preventable to be recognized would require compliance officers to overlook some workplace hazards "causing or likely to cause death or serious physical harm." Judge Wright, however, recognized that enforcement of the general duty clause might in some cases "threaten the economic viability of the employer," but he recommended that, in such cases, "the Secretary should propose the precaution by way of promulgated regulations, subject to advance industry comment, rather than through adventurous enforcement of the general duty clause.
'44 Thus, although the view taken by Judge Wright tends to be more protective of employees than does the imposition of a quasi-negligence test, it does introduce economic factors into the determination whether serious hazards are to be permitted to continue to exist in the workplace.
I suggest that there is no warrant in the Act, in its legislative history, or in its policy to support the importation of economic factors into the general duty equation. Congress declared that the purpose of the Act was "to assure so far as possible every working man and woman in the Nation safe and healthful working conditions." 45 While the "so far as possible" language can fairly be read to admit of some qualifications in the assurance, there are but two indications in the Act itself which suggest that "possible" is to be interpreted under any circumstances to mean "by feasible means" or to be otherwise qualified by incorporating considerations of economic burden. The first is the statement of purpose calling for the provision of "medical criteria which will assure insofar as practicable that no employee will suffer diminished health, functional capacity, or life expectancy as a result of his work experience. '46 It is clear, however, from the legislative history, that the qualifying words were added only to recognize the inescapable reality that work, no matter how free from specific safety and health hazards, may, because of inherent emotional pressures and physical demands, nevertheless shorten life or diminish health, 47 and in addition, that it would be virtually impossible to eliminate the myriad of minor hazards which do not threaten serious harm. Most importantly, however, the limitation, insofar as it is one, is addressed to medical criteria-what constitutes "serious physical harm, ' 48 not to the definition of a "recognized hazard."
Secondly, section 6(b)(5) provides, in part:
The Secretary, in promulgating standards dealing with toxic materials or harmful physical agents under this subsection, shall set the standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health or functional capacity even if such employee has regular exposure to the hazard dealt with by such standard for the period of his working life.... In addition to the attainment of the highest degree of health and safety protection for the employee, other considerations shall be the latest available scientific data in the field, the feasibility of the standards, and experience gained under this and other health and safety laws.
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Here, it is arguable, both from the language itself and the legislative history, that the explicit references to feasibility and to the best available evidence and latest available scientific data may permit standards to be set which fall short of providing all possible safety and health, 5 " though it is by no means clear that the reference is to economic feasibility rather than technical feasibility. 51 On their face, however, such limitations are applicable only to standards for "toxic materials and harmful physical agents" and not to the general duty 51 Questions of feasibility may arise with respect to a number of different standard setting problems, such as: (1) ability to determine whether a substance or physical agent constitutes a hazard, (2) ability to determine which levels of the substance or agent are safe and which are not, (3) ability to detect whether hazardous levels of the substance or agent are present or being used in the workplace, (4) ability to devise means to keep the workplace free of toxic substances or harmful physical agents, (5) ability to produce and deliver equipment which would enable an employer to detect and/or eliminate the hazard from the workplace, and (6) economic ability of particular employers or an entire industry to comply with proposed standards.
LAW AND CONTEMPORARY PROBMEMS clause or to standards for other hazards.
5 2 Reference to the legislative history also suggests that the special limitations on the requirements for these standards arose out of recognition that the identification of which of the myriad of substances, chemicals, and physical agents already used in industry and being added each year are toxic and harmful to health presents intractable problems, 53 as does the ability of the National Institute of Occupational Safety and Health (NIOSH) to formulate standards calling for threshold limit values or other adequate protections.
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It must be conceded, however, that the toxic substances provision constitutes a crack in the dike of absolute protection which the Act otherwise seems to require. If Congress wanted protection "insofar as possible" it could have required industry to establish the safety of new substances and physical agents before introducing them into the workplace and to remove those whose safety has not been established.
5 5 It should be clear, however, that this crack permits only a leak and not a flood: not only is the provision limited in its terms to a particular class of cases, but it has no applicability once a standard has been set or a recognized hazard noted. Thus, for example, the Conference Report, .in the same paragraph in which this provision is discussed, states that "lelconomic hardship is not to be a consideration for the qualification for a temporary extension order."
56 Evidence could not be stronger that Congress foresaw and approved the requirement that safety and health be provided regardless of the economic hardship on a particular employer. 57 It appears that, Judge Wright's interpretation of "recognized" aside, the absence of any other language in the Act qualifying or limiting the requirement that employment be free from certain recognized hazards is not merely a neutral Senator Dominick introduced the amendment containing the feasibility requirement with respect to toxic substances and harmful physical agents. See LEGISATIvE HISTORY 502. It seems clear that Senator Dominick was concerned with (4), the ability to keep certain employments free of safety and health hazards, when the employment was "inherently dangerous," id., or when the employee could not avoid being exposed to hazards such as those inevitably present for a bus driver or trolley car operator in traffic situations, id. at 423, 480.
In addition, the enormous concern for occupational diseases caused by toxic subst .. Zes and harmful physical agents expressed in the hearings, see, e.g. 1007 (1970) , and echoed in LEGISLATIVE HISTORY 844-46, seem to lead to the conclusion that Congress' expressed policy to provide safe and healthful employment so far as possible would be disserved by providing economic hardship exceptions in cases where it is technically feasible both to detect hazardous levels of toxic substances and harmful physical agents in the environment and technically feasible to eliminate them.
Unfortunately factor, which might permit free-wheeling judicial or administrative interpretation and qualification, but a positive indication that Congress confronted and resolved in the negative the issue of whether economic considerations were to be taken into account in applying and enforcing the general duty clause. Consider, for example, the ease with which Congress could have qualified the clause by using appropriate language drawn from negligence law and its ability to do so as demonstrated by the definition of a "serious violation" 58 and by the use of "reasonableness" language in other provisions of the Act 59 and in other regulatory laws which have been interpreted to permit consideration of economic factors. 60 Congress could have said "reasonably free from.., hazards" or "free from recognized hazards that are causing or likely to cause an unreasonable risk of death or serious physical harm to employees." It did neither. Furthermore, in the debates individual senators and congressmen recognized the absolute nature of the Act's duties. 61 But most telling, perhaps, is the reference in both the Senate and House reports to an employer's general obligation under the Act "to bring no adverse effects to the life and health of [his] employees throughout the course of their employment.
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The puzzling inconsistency between the assertions in the committee reports of both houses 63 that the general duty clause imposes common law duties, not an absolute duty, and that it calls for "no adverse effects" may be explained most plausibly by attributing to the committees an ignorance of the requirements of the common law. 64 Alternatively, the committees may There was a provision in the administration bill which would have permitted the standard setting board to "provide such reasonable limitations and.., make ... rules and regulations allowing reasonable variations, tolerances, and exemptions to and from any or all of the provisions under this Act as it may find advisable and proper in the public interest. 66 might be applied in determining whether a violation of the general duty clause has been made out. Under this calculus the economic burden on the employer might become relevant. Congress' view that the duty is not an absolute one, however, may also be explained by the fact that the duty is hedged with expressed limitations. 67 The better approach, I suggest, is to forego an attempt to fashion clarity from confusion and instead to recognize either that the language in the reports was deliberately fudged or that it was not written by a lawyer terribly conversant with tort law. Finally, practical and policy considerations provide strong support for an interpretation which excludes relevance for considerations of feasibility or economic hardship with respect to a particular employer. In the first place, neither compliance officers nor their area directors are likely to be in a position to assess economic factors in order to determine whether removal of a particular hazard will cause an employer undue hardship. Secondly, the general duty clause is already limited to hazards which are causing or likely to cause serious physical consequences. It is inconsistent with the entire tenor of the Act and its history to permit hazards of such dimension to continue because their removal would cause economic harm to the employer. Thirdly, there is a policy favoring uniformity of application of the Act among all employers regardless of size. 6 8 Workplaces of large employers probably tend to be relatively less hazardous than workplaces of small employers performing the same or similar operations. 69 However, to permit recognized serious hazards to exist in small businesses because of economic considerations, but to require large firms in the same industry to abate the same hazards, would constitute an unfair advantage to the small firms, an advantage subsidized by the health and safety of their workers. While Congress recognized the problem of achieving uniform high standards of health and safety in small as well as large workplaces, it responded only by making loans available from the Small Business Administration to assist small employers 70 and by requiring the Secretary of Labor to consider the size of the employer's business in setting penalties common law, individuals are obliged to refrain from actions which cause harm to others." Id. 65 The for violations of the Act. 71 Congress did not provide for exceptions or variances based on employer size.
If the foregoing analysis, rejecting a negligence-type calculus, is correct a further problem arises: how to deal with situations, not mentioned in the Act and not clearly recognized in the legislative history, in which it would be ludicrous, grossly unfair, or unwarranted by implied policy to penalize or even order abatement of certain hazards in particular industries or lines of employment. Such situations include employments of great public importance or which, as a class, have obvious and virtually universal public and congressional approbation but which cannot be carried on without the presence of some such hazards. Examples include professional athletics, police work, fire prevention, explosives manufacturing, and some kinds of scientific experimentation.
7 2 It is here 7 3 that the qualification "so far as possible," found in the Act's statement of purposes and policy, should be applied. In such employments, hazards should not be deemed violations of the general duty clause if such hazards are not preventable except by prohibiting the activity or by rendering the activity ineffective to serve its public purpose. On the other hand, the existence of hazards which could be mitigated or prevented by the enforcement of safety rules, by the use of protective devices, or by other means which permit the activity to be carried on effectively would still constitute general duty violations. The rationale for this special class of exceptions is neither that the general duty clause applies only to hazards preventable by feasible means, as suggested by Judge Wright in National Realty, 7 4 nor that public interest and public utility may be fed into a negligence-type calculus to determine whether enforcement is "feasible." Rather, it is simply that Congress cannot be assumed to have intended to close such employments without substantial debate and without expressly so providing.in the Act. However, it should never be lightly presumed that a particular employment falls within this class of "implied" exceptions, since the existence of such a class can only be justified as a necessary and limited exception to the general view that Congress only intended exemptions and variances which it expressly wrote into the Act.
C. The Feasibility Criterion
Even if OSHA officers may not, by virtue of the foregoing analysis, take economic considerations into account or otherwise predicate their decision to issue a citation for a general duty violation on a determination of reasonableness, the question remains whether the court in National Realty was cor- Judge Wright's approach in National Realty does have several virtues absent in the "reasonableness" approach. (1) Presumably, compliance officers and others charged with the enforcement of the Act will find it easier to discover and apply safety experts' views of preventability and feasibility than to make an on-the-scene evaluation of reasonableness during each inspection. (2) To the extent that safety experts tend to develop industry-wide standards, rather than standards for particular businesses, there is little risk of preferential treatment for small businesses.
7 6 And (3), the approach appears consistent with a general legislative intent to draw heavily on the expertise of occupational safety and health experts. 77 On the other hand, this approach raises significant practical and policy problems. 78 In the first place, the statutory language says "recognized" and not "recognized and feasibly preventable." While the legislative history reflected much confusion about the meaning of the word "recognized," including who would do the recognizing, 7 9 the question of preventability only arose with respect to assertions that it would be unfair to penalize an employer for failing to eliminate a hazard he did not or could not know existed. 80 Judge Wright's approach also suggests erroneously that safety experts would only give "recognition" to feasibly preventable hazards. While possibly true with respect to experts employed by management, there is nothing in the court's opinion or in the legislative history to suggest that the words "recognized hazard" constitute a term of art with such meaning among safety experts, and there is some more recent evidence that it does not. 8 ' Further, because of the broad coverage of the Act there may well be many types of employments and, indeed, industries in which safety standards have not been developed by experts. In such situations, serious hazards may develop which are recognized by the employer himself or by most of the employers in the industry. It was presumably one of the purposes of the general duty clause to reach and prevent such hazards. 8 2 To deny OSHA officials the power after an inspection to cite for hazards that are generally known to exist in the industry, that are obvious, or that are actually known by the employer" 3 would be demoralizing to both compliance officers and to the employees whose safety and health the Act was designed to protect. Finally, there is nothing in the Act or its history to suggest that a statutory hazard, once recognized, should not be prevented by closing down the employments in which it exists in those rare cases when no more feasible means are available. To the extent that such power exists, all such hazards are preventable.
8 4 Indeed, the National Realty court's only relevant citations 8 s-to the "so far as possible" language in the purposes clause, to language of the House committee report which asserts that (an earlier, though more expansive version of) the general duty clause protects workers from "preventable" dangers, and to the definition of "duty" in section 4 of the Restatement of Torts 86 -do indeed suggest that the general duty only applies to preventable hazards, but in no way support the view that preventability is limited by feasibility. Although feasibility and other elements of the negligence calculus are thus not part of the determination, the proper definition of "recognized" and "likely" still requires clarification. However, the legislative history provides no clear-cut definition of what constitutes a "recognized" hazard.
8 8 What does seem clear is that Congress did not adopt the standard of knowledge and knowledgeability, including the duty to inspect for hazards, which would be required by common law of employer-invitors to employee-business visitors.
8 9 That standard, like other negligence concepts mentioned earlier, would be difficult to apply efficiently in the Act's administrative enforcement scheme.
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On the other hand, requiring employers to know of and eliminate hazards 83 It is by no means clear that National Realty requires this result. The court merely held that a hazard which safety experts deemed feasibly preventable was "recognized." It was not called upon to decide whether hazards generically recognized by most of the members of an industry or actually recognized by a particular employer, though not acknowledged by safety experts, would be deemed recognized. The thrust of the decision suggests they might be so recognized if, but only if, their prevention was feasible. 489 F.2d at 1265 n.32, 1265-67. However, the Court of Appeals for the Eighth Circuit has held that a hazard is recognized if personally known to the employer. Brennan v. OSHRC, -F.2d -(8th Cir. 1974).
84 Morey 993. 85 489 F.2d at 1266 n.35. (1) generally understood by "conscientious" safety experts 1 or by members of the industry to exist in a particular industry or type of business, 9 1 a (2) obvious on visual inspection of the workplace, or (3) actually known by the employer,lb would be fairly easy to administer by compliance officers and would not impose an excessive burden on employers to expend large sums searching out risks not generally known to exist in the particular employment. It would, however, require them to keep abreast of safety developments in their industry.
This interpretation of the "recognized" requirement has the virtue of avoiding distortion of the plain meaning of words which, with increasing justification, is likely to irritate laymen, especially those whose safety and health are supposed to be protected by the Act. It is not unreasonable to infer that a serious hazard the existence of which is obvious to the senses or which has specifically been brought to the employer's attention has been "recognized." But most persuasive is the argument that the suggested interpretation is consistent with the underlying policy of the Act "to assure so far as possible every working man and woman in the Nation safe and healthful working conditions." E. The Meaning of "Likely"
The requirement that the hazard be "causing or likely to cause" serious harm should in no event be equated with the preponderance of evidence requirement of the burden of proof in negligence cases, as seemed to be the case in the original Compliance Operations Manual. 92 To require that a compliance officer establish more likely than not that a serious injury will occur as the result of a particular hazard would all but eliminate the effectiveness of the general duty clause, particularly in industries where recognized hazards abound but few employees of any particular small employer have a better than 50 per cent chance of suffering harm from a particular hazard in any given period of time. Even if the general duty clause were held to impose a negligence-type standard of care on employers, the likelihood of harm under the negligence calculus would only have to be unreasonably great in view of the seriousness of the harm and the burden of avoiding it; even a slight possibility might suffice in some cases. 9 3 It is evident that the drafters of the Manual misapplied the burden required to establish a violation-a preponderance of the evidence 94 -to the question whether there is sufficient likelihood that the hazard will cause harm. This still leaves open the question of how likely the advent of serious harm has to be in order to meet the statutory standard of likelihood. Richard Morey has suggested that the appropriate test is "plausibility, not probability" or "whether reasonably foreseeable circumstances could lead to the perceived hazards resulting in serious physical harm or death." 95 Judge Wright in National Realty accepted and embellished the plausibility test: "If evidence is presented that a practice could eventuate in serious physical harm upon other than a freakish or utterly implausible concurrence of circumstances, the Commission's expert determination of likelihood should be accorded considerable deference by the courts. '96 Since there is no indication of the required degree of likelihood, the word likely alone does not really provide much illumination. Therefore, Judge Wright's solution, to leave the matter, within limits, to the expert determination (more likely the informed discretion) of the OSHRC is a fair resolution of the issue.
F. Conclusion
It follows from the foregoing analysis that the general duty clause provides a qualified absolute standard for safety rather than a relative standard balanced by considerations of economic or other feasibility. In view of the dimensions of the safety problem, such a standard does not seem excessively harsh, particularly if the existing qualifications are considered. A hazard has to be recognized, not merely recognizable by a reasonably prudent man under the same or similar circumstances. The hazard has to be causing or threatening death or serious harm, thereby excluding risks of only minor harm which might be encompassed by a negligence standard. The threat has to be one of physical harm, not of emotional harm, which is increasingly becoming actionable under negligence law. And the hazard is only actionable if it is causing or likely to cause the statutory harm, thus possibly excluding some hazards which might have been actionable under negligence law if injury in fact ensued. With these significant qualifications it does not seem unreasonable for Congress to have decided to eliminate all such statutory hazards from the workplace. To say that an employer must eliminate such hazards from the workplace is not the same as saying that the employer's duty is absolute or that he is an insurer, as those terms are used in tort law or in the Act's legislative history. That the cost of eliminating the hazards might cause some marginal or unavoidably hazardous employments to shut down may be unfortunate, but no more unfortunate than forcing the closing of establishments that cannot afford to comply with tort duties or that are rendered bankrupt by tortjudgments. To adopt an interpretation of the general duty clause more qualified than that offered here would deny to workers the "safety bill of rights" promised when the Act was passed, both by weakening their protection against serious injury-creating hazards and by imposing difficult decisions and evidentiary burdens on an inspection and enforcement staff already inadequate to achieve the Act's objectives with respect to all covered employments. 
III THE EFFECT OF THE ACT ON TORT REMEDIES
While administrative regulation of safety and health may and frequently does affect the rights of the class intended to be protected by the legislation and the corresponding liability of those subject to regulation, the Occupational Safety and Health Act of 1970 contains express language designed to minimize, if not to eliminate, such effect:
Nothing in this chapter shall be construed to supersede or in any manner affect any workmen's compensation law or to enlarge or diminish or affect in any other manner the common law or statutory rights, duties, or liabilities of employers and employees under any law with respect to injuries, diseases, or death of employees arising out of, or in the course of, employment.9 7
Although this section on its face seems clearly to prohibit effects on common law and statutory rights, as well as on workmen's compensation, the legislative history reflects the same sort of confusion about what is meant by common law rights that was observed with respect to the nature of the duties imposed by the general duty clause. Thus, both Senate and House committee reports indicate an intention not to "affect any Federal or state workmen's compensation laws, or the rights, duties, or liabilities of employers and employees under them, ' ' 8 but are silent as to intention with respect to other common law and statutory rights. That the language of the section prohibits affecting such rights only "with respect to injuries, diseases, or death of employees arising out of, or in the course of employment," and that the emphasized phrase constitutes a term of art under workmen's compensation law, hardly excludes the possibility that rights other than those provided under workmen's compensation acts might be created by such injury, disease, or death.
Whatever the intention, however, the Act will unavoidably have an effect on some common law rights and possibly on rights under workmen's compensation. This consequence flows from the fact that workmen in some states still retain the right to sue their employers at common law or by statute for damages for work-related injuries. 99 In addition, workmen's compensation benefits are increased in some states if the injured employee can prove that his injury was caused by his employer's violation of a safety statute or regulation. 00 Thus, to the extent that existing state safety statutes and administrative regulations are changed or eliminated as a result of the Act, either by replacement by federal standards' 0 ' or by different state standards promulgated under a state plan, employees' rights and employers' obligations, either under A sensible reading of the section, therefore, would seem to bar the implication of new statutory causes of action for damages under the Act, at least in suits by employees against their employers, 1 0 3 but permit new or different safety and health regulations promulgated under the Act, or under state plans, to be used in other actions to the same extent non-OSHA safety and health regulations are permitted to be used. 10 4 While this interpretation is not without its difficulties, it has the virtue of keeping standards of care in negligence cases in conformity with standards required by the Act and of avoiding the confusion which might be caused by the existence of two divergent sets of regulations in states which permit a workmen's compensation surcharge. Most importantly, the broad safety and health objectives of the Act may be supported, and chance of their achievement enhanced, by permitting OSHA standards to be given effect in private actions. Even without Congress' expression of intention not to affect existing rights, the usual reasons advanced for implying a cause of action-that adequate state remedies are not available, that uniform effects are required nationwide, or that a statutory cause of action is necessary to support the legislative policy' 05 -do not at this time seem to be very cogent here. It should be noted for future reference, however, that further deterioration of workmen's compensation benefits relative to workers' salaries and the inflated dollar could so cheapen the cost of workmen's compensation that employers might find it less expensive to avoid taking costly measures to come into compliance with the Act and risk OSHA penalties 1 0 6 than to prevent worker harm. In such event, incentives to employer self-enforcement would be diluted, justifying a re-examination of whether a statutory cause of action might be necessary to achieve the Act's policies.
Assuming some effect for OSHA standards in private damage actions, several questions remain. 4) idence of due care? (5) What is the relevance of compliance or noncompliance with OSHA standards in employees' third party actions against (a) employers of persons other than the employee-plaintiff, (b) non-employers, and (c) fellow employees? (6) Will an employee's violation of his duties under the Act constitute a complete or partial defense, under contributory negligence or comparative negligence, in actions brought by the employee to recover damages for his injuries? And, (7) should failures by persons charged with enforcement of the Act, such as compliance officers, give rise to private damage actions by employees or employers?
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A. Actions By an Employee Against His Employer
Using the Act Offensively
In those situations where an employee retains a common law right of action for negligence against his employer, the effect of proof of the employer's violation of a specific standard or his general duty under the Act should turn on whether violation of such duty or standard is necessarily a failure to exercise due care or only constitutes evidence thereof. 08 The negligence calculus has already been shown to be irrelevant to whether an employer has violated the general duty clause. 109 Similarly, there is nothing in the Act or its legislative history which suggests that specific standards are to be developed on the basis of what safety and health precautions are "reasonable" either for an entire industry" or for specific employers."' It follows, then, that violation by an employer of his general duty or specific standards ought not to constitute conclusive evidence of negligence.
On the other hand, violations of duties under the Act should properly be admitted as evidence of negligence. In the first place, it can be argued that employers who fail to comply with mandatory safety regulations without justification are acting unreasonably."1 2 Further, the existence of specific standards will generally constitute evidence that an employer knew or should 107 Other questions relating to the effect of the Act in tort actions, such as the use of records kept by employers as evidence, the use of testimony by OSHA compliance officers, admissibility and other uses of medical records, and the extent to which breach of duties created by the Act but not directly related to safety, such as the prohibition against discrimination, Occ. have known of the hazard the regulation was designed to eliminate, 113 although it should be open for an employer, particularly a small one, to show that because the Act's administrators failed to provide adequate notice or because of other special circumstances, it was not unreasonable for him or for employers in his business or industry to be unaware of the hazard.' 4 An individual employer should also be permitted to offer evidence to show that it was not unreasonable for him to fail to comply with a particular standard either because the burden of compliance exceeded the risk and likelihood of injury or because, although not in compliance, his place of employment was, by virtue of other safety or health measures, as safe as it would have been if he had been in compliance. The general duty, too, may require more than reasonable conduct. 1 6 In addition, violations of the general duty are particularly inappropriate for negligence per se standards because their generality is almost equal to that of the negligence standard itself. However, because an employer only violates his general duty when the hazard is "recognized," proof of such violation should establish that the employer knew or should have known of the hazard because it was generally known in the industry, obvious or actually known to the employer, or because the Act creates a special duty to keep abreast of the opinions of safety experts. The employer has a heavy burden, indeed, if he tries to show that because of his special circumstances he reasonably failed to know of a widely recognized or obvious hazard. Further, proof of a general duty violation tends to show that the risk was of death or "serious physical harm," and that the hazard was "likely" to cause such harm, as those terms are defined under the Act.
While violations of the Act may constitute evidence of negligence, admission of specific determinations issuing or upholding citations or penalties under the Act should be viewed with caution. From a practical perspective, enforcement of the Act, particularly the work of the OSHRC, could be burdened and hampered if employers charged with injury-associated violations felt compelled to contest and perhaps appeal each citation or penalty issued for such violations in order to avoid the powerful effect of having such determinations introduced in evidence at trial of a negligence claim." 7 On the other hand, employers not aware of possible evidentiary uses are unlikely to contest even unwarranted citations as to which there are no penalid. § 17(h), 29 U.S.C. § 666(h). In the latter situation, however, plaintiff might still have difficulty proving that the failure to post a notice was a proximate cause of his injuries. "'! This situation is similar to nonconformity to industry custom, as opposed to subconformity.
"'See
See generally Morris, supra note 111.
""See National Realty & Constr. Co. v. OSHRC, 489 F.2d at 1265 n.34. Furthermore, the court stipulated that "employers have a general duty to do virtually everything possible to prevent and repress hazardous conduct by employees." Id. at 1268 (emphasis added).
17 The Occupational Safety and Health Administration gives priority in determining which employers to inspect to employments where injuries have actually occurred. FOM IV-1 to -2. ties assessed or, as is the usual case, as to which only light penalties are assessed. In such cases it would be unfair to give OSHA determinations evidentiary weight.
Where citations are contested and taken to the OSHRC there is somewhat greater justification for admitting the OSHRC finding into evidence. Hearing examiners use a "preponderance of the evidence" standard of proof in determining whether to affirm, modify, or set aside a citation or penalty. ' An employer aggrieved by the hearing examiner's decision may seek discretionary review by the OSHRC itself. 1 9 If granted, the Commission will apply the same burden of proof. Thus, it can be argued that an employer who contests a violation and has a hearing before an examiner, and possibly the entire Commission, has actually had his day in court and, therefore, should not be permitted to contest the admissibility of the Commission's decision in a negligence action. However, there are countervailing considerations: the wide coverage of the Act which includes very small businesses and marginal employers, gives substance to the need for simple, informal, inexpensive, and lawyerless review procedures if such employers are to have a fair opportunity to contest citations and penalties. If OSHRC determinations become admissible in negligence actions, only uninformed employers will dare contest injury-associated citations and penalties without a lawyer. Moreover, if, as recommended above, uncontested citations and penalties are excluded from evidence in negligence actions, then it would be unwise to admit contested determinations, since to do so might discourage employers from contesting at all. In short, the "damages-action" tail should not be permitted to wag the OSHA dog; OSHA dispute-settlement machinery should not be encumbered with effects beyond those provided in the Act itself.
Using the Act Defensively
Violation of OSHA standards and rules is no more conclusive of an employer's negligence than is compliance conclusive of due care. The fact that an employer has complied with all promulgated standards does not speak to his negligence with respect to safety and health issues not covered by OSHA standards. And, as was clearly recognized in the legislative history, standards-particularly consensus standards adopted wholesale without opportunity for full hearing-may be obsolete or inadequate or even counterproductive of safety and health. 20 Further, even standards promulgated by the Secretary of Labor after the most ample section 6 hearing may, as Paul Brodeur's detailed and perceptive study suggests, emerge as less protective of employees than a jury might find to be reasonable care for an employer under all the circumstances.' 21 It follows, therefore, that compliance evidence should at most be admitted as evidence of due care, 22 thus requiring the plaintiff to prove that the standard was inadequate and that defendant's reliance upon it did not constitute due care under the circumstances.
Normally, compliance with the general duty will as a practical matter absolve an employer from liability for negligence simply because the general duty clause usually requires more than merely reasonable precautions.
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Practically, however, employers will rarely use compliance with the general duty clause as a defense since it will be easier for a defendant to show that he exercised reasonable care. Evidence of a practice of diligently searching out and eliminating hazards which might otherwise constitute general duty violations would, of course, constitute evidence of reasonable care. There are instances, however, when compliance with the general duty clause would not fulfill an employer's obligation to his employees as business visitors under the common law. 124 In such cases compliance with the employer's general duty is irrelevant to the issue of his liability at common law.
Determinations by the Secretary of Labor or the OSHRC that a violation does not exist should not be admissible in evidence by an employer to establish his compliance with the Act: while employees may become parties to OSHRC proceedings in cases where employers contest citations and penalties,' 1 2 5 they may not themselves contest the Secretary's failure to issue citations or penalties.
1 2 6 For reasons similar to those which prohibit using collateral estoppel against those who were not parties to the first action, administrative determinations exonerating an employer in non-contested cases should not be permitted to be used defensively against an injured employee in a negligence action. But even in contested cases, where employees may become parties, OSHRC determinations should not be used defensively; if they were to become admissible, employers' and employees' attorneys might use the OSHRC forum to litigate their tort cases.
B. The Effect of Violation of an Employee's Duties
While the Occupational Safety and Health Act of 1970 imposes a duty on each employee to abide by "occupational safety and health standards and all rules, regulations, and orders issued pursuant to this chapter which are applicable to his own actions and conduct,' 127 Congress refrained from providing any sanctions or machinery to enforce the duty. Further, the intent is clear not to allow employee violations of their section 5(b) duties to constitute a defense or excuse for violations of the employer's own obligations under the Act. 128 Essentially, the determination of what sanctions might be imposed against violating employees was left to the process of bargaining between employers and employee representatives. Thus, except to the extent that such employee duties are enforceable in damages actions brought by or against employees, the clause has no operative effect other than, perhaps, to render unenforceable provisions in employer-employee agreements which call for violation of such duties.
Whether or not an employee violated his section 5(b) duty might become relevant in at least three situations: (1) where an employee is suing his employer or a third person for damages for employment-related injuries and the defendant pleads contributory or comparative negligence; (2) where an employee is sued for damages by another employee or third person for injuries caused by defendant's alleged failure to comply with such duty; 129 and (3) where an employer is sued by a third person to recover for injuries caused by an employee's negligence.
Whether an employee's violation is relevant to such situations ought not to turn on the presence or absence of sanctions against employees in the Act itself. Whatever the reasons may have been for omitting such sanctions, it is clear that there was no intent to absolve employees of their responsibilities with respect to occupational safety and health. On the contrary, there is recognition in the legislative history that, in order for the Act to succeed, cooperation and compliance by employees is essential. 130 That Congress in order to achieve its preventive objectives decided to lay the onus on employers should not, therefore, be taken as determining whether employee violations of their own duties should affect compensation policies applied in actions at law for damages.
Thus, in the relatively rare case where an employee retains the right to sue his own employer for negligence causing on-the-job injury, the employer ought generally be permitted to introduce evidence of the employee's violation of a safety or health rule applicable to his own conduct as evidence of the employee's contributory negligence; the rationale and analysis here is much the same as that suggested above with respect to employer violations of safety standards. 3 ' However, a subsidiary question arises: do the rules, regulations, and orders issued pursuant to the Act-as contemplated by section 5(b)-include rules promulgated by the employer in fulfillment of the employer's own general or specific duties under the Act? For example, if an employer's general duty is to supervise his employees to insure that none ride on the running board of a front end loader, does compliance with a company rule prohibiting such riding rise to the level of an employee's section 5(b) duty? As to this question the Act and its legislative history are silent. The best response on policy grounds is also unclear because while an affirmative answer would further Congress' expressed interest in encouraging employee compliance, it would also lower the incentive for employer supervision while raising the incentive for an employer to issue clear-cut and detailed company safety rules. 1 32 A negative answer would have the opposite effect. The answer to the question is important because violation of company rules is generally not held to be evidence of negligence.
13 3 While the policy usually offered to support this doctrine is to avoid discouraging industry from adopting company safety rules more stringent than due care would ordinarily require-by holding employers to the higher standard when they violate their own rules' 34 -and while the result is just the opposite if the company can use its own rules defensively against an employee, nevertheless some courts might slavishly follow the doctrine even in the latter situation. By elevating such rules to statutory employee duties under section 5(b) the likelihood that those courts would properly treat violations of such rules as evidence of negligence would be enhanced. But, unfortunately, so would the chance that violations would erroneously be treated as conclusive of negligence, adding a significant barrier to employee recovery.
If a statutory claim or defense will not be implied against an employee for violations of his own section 5(b) duties, 135 then in suits by or against an employee, the effect of his violation of such duties will thus be the same whether the situation is covered by section 4(4) or not: the violation should only be deemed evidence of negligence.
C. Actions By Employees Against Third Parties
Section 4(4) prohibits effect upon "rights, duties and liabilities of employers and employees under any law with respect to injuries, diseases, or death of employees arising out of, or in the course of employment." The fact that Congress thought the section dealt mainly, perhaps exclusively, with workmen's compensation' 36 suggests strongly that only employees and their own employers were covered. The use of the conjunctive in the section's language plus the language drawn from workmen's compensation provides support for an interpretation which would exclude employers other than those who employ the employee seeking to enforce his rights. This interpretation is also consistent with the general duty clause which explidtly limits the general duty to an em- Yet the duty to comply with the Act's standards is imposed on employers and employees without limitation, and arguably that duty applies to all employers with respect to all employees-their own or another company's-who might suffer the injury or disease the Act was intended to prevent. Arguments that the general duty clause (which limits an employer's duty to his own employees) was intended also to limit the scope of the duty prescribed in section 5(a)(2) find no support in the Act or in its legislative history. Since virtually all suppliers of equipment, machinery, chemicals, and contract services to places of employment are themselves "employers," the next question is whether such employers' duties to obey specific standards protects all employees, wherever located or by whomever employed, who may be injured or suffer illness if such standards are not complied with or whether the duty only protects employees who are either working in a workplace over which the employer charged with the duty has some control or are under the control of the charged employer.
The short answer is that the Act seems intended to protect employees working in workplaces over which the charged employer has some control or who are under the control of the charged employer. 138 Thus, for example, one contractor constructing a scaffold has a duty to obey relevant OSHA standards which include within the umbrella of their intended protection the employees of another contractor who may use the scaffold. And landowners-employers who lease premises to other employers must obey OSHA standards with respect to portions of the premises over which they retain control, for the protection of their lessee's employees. On the other hand, manufacturers of machinery, equipment, and chemicals for sale to other employers for use off of the manufacturer's premises should not be deemed statutory "employers" under the Act with respect to employees of the vendee-employer. Support for this position is fairly substantial in both the Act and its legislative history: in general, the framers' focus of concern seemed rather clearly to be on the workplace, 139 the safety of which is normally under the control of employers. The definition of a safety or health standard suggests also that practices and conditions in the workplace were the exclusive target.1 4 0 1681 (OSHRC Apr. 15, 1974) (dissent). There is nothing in the Act which is inconsistent with that interpretation, cf. Occ. Safety & Health Act § § 3(5), (6), 29 U.S.C. § § 652(5), (6) (1970) (definitions of employer and employee), and the more expansive view would strengthen the Act in terms of its policy while bringing the scope of the general duty in line with the duty to obey specific standards.
'S' The OSHRC has held that there must be a relationship of employer and employeemeaning at least the right of the employer to control the employees, if not entirely the conventional definition-before the "employer" can be held in violation for exposing the "employees" to a hazard governed by a specific standard. 140 "The term 'occupational safety and health standard' means a standard which requires conditions, or the adoption or use of one or more practices, means, methods, operations, or processes, reasonably necessary or appropriate to provide safe or healthful employment and places of employment." Occ. Safety & Health Act § 3(8), 29 U.S.C. § 652(8) (1970). Although not conclusive, this definition more clearly addresses itself to steps within the control of an employer Most importantly, the entire enforcement and standard setting mechanism established by the Act presupposes that the workplace is the relevant arena and that those employers in control of it are the relevant targets of enforcement. 141 Furthermore, and not less persuasive, is the common sense interpretation of the word "employer" which in the context of the Act ought not to be stretched to include employers who do not at least exercise some control over a workplace in which the protected employees are working or over the employees themselves. Policy considerations might well justify imposing OSHA duties on manufacturers and suppliers of equipment, materials, and other substances used in the workplace. Such imposition would tend to require the manufacturer and supplier to internalize the costs of safety and health, thus increasing general deterrence. At the same time, dangerous things might be kept out of the workplace instead of being identified and rendered harmless after they come in or cause mischief. However, for reasons to be discussed shortly, OSHA will probably achieve the same result by means other than stretching the interpretation of the Act this far.
There is no basis consistent with this reasoning for implying statutory causes of action in favor of employees against those who are not their statutory "employers.' u4 2 Further, even if the clause prohibiting the enlargement of employee rights is narrowly construed, and thus limited to rights against the employee's own employer, the reasons against implying a statutory cause of action to support suits against other employers in control of the workplace 14 3 would not seem to be overcome by the policies served by creating new causes of action; employees will generally be able to bring negligence actions against such third parties and benefit by asserting the violation as evidence of negligence. 144 Normally, this should be sufficient to get by a directed verdict.
But even if a statutory cause of action or negligence per se cannot be implied in favor of employees in suits against third parties such as manufacturers and suppliers of machinery, equipment, chemicals, and other substances, the Act is nevertheless likely to be of considerable assistance to employees and others who sue such manufacturers or suppliers based on negligence or strict liability for defective products. Whether or not such defendants owe a duty to plaintiff to comply with OSHA standards, failure to comply with applicable standards without sufficient justification-as where a manufacturer sells a machine knowing it is to be used in a workplace without providing or offering to provide a safety device required by the Act of statutory employers-should be held admissible in an action against a manufacturer or supplier for several purposes: (1) to establish defendant knew or should have known of the particular precaution who has responsibility for working conditions in the workplace, than to a manufacturer or supplier of equipment or chemical substances to a place of employment. 143 See text at note 105 supra. 144 The defendant employer, in such case, would be deemed an "employer" for purposes of the duty clause, Occ. Safety & Health Act § 5, 29 U.S.C. § 654 (1970), but not for purposes of the section prohibiting enlargement of common law rights, id. § 4(4), 29 U.S.C. § 653(4). This is not inconsistent since, as suggested earlier, Congress may only have intended in section 4(4) to avoid upsetting rights between employers and employees in situations normally covered by workmen's compensation. See text at p. 635 supra.
demanded by the Act; (2) to establish that defendant should have been aivare of the hazard avoided by the standard; (3) as evidence that a product lacking the precaution is dangerous or defective; and, possibly (4) as evidence that the precaution is feasible. While such evidence might be rebutted in a negligence action by defendant's evidence that he nevertheless acted reasonably under the circumstances applicable to him, or by showing in a products liability case that the product, though dangerous, was not unreasonably so, or was not defective,' 1 45 admission of the Act's standard should buttress the plaintiffs case. In the final bill, this provision was left out in favor of a provision which provided employees with a mandamus action against the Secretary of Labor if he failed to seek an injunction against an imminent danger.
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The proposal and its final deletion, which followed a heated controversy over other sections of the imminent danger provision, 148 should for that reason not be taken to speak to the question whether compliance officers or other personnel charged with the enforcement of the Act should be held liable for negligent failures to perform their statutory duties if such negligence leads to employee or employer injury.
The Act is otherwise silent on the question. In general, however, principles developed in other analogous contexts, as where FAA inspectors negligently certify aircraft as airworthy, 1 49 would seem to apply here. Nevertheless, a few factors especially relevant to the Act deserve mention.
First, it is not clear that the "primary" duty of an employer to comply with the Act is analogous to, for example, the primary duty of a pilot, which has been held to insulate an FAA inspector from liability in suits arising out of aircraft accidents. 150 The legislative history indicates that the employer's duty under the Act was intended to be primary when compared with the employee's duty, not necessarily with that of third persons. It would seem preferable, therefore, to apply ordinary proximate cause concepts to situations in which an inspector negligently fails to note a violation of OSHA standards or of the employer's general duty which subsequently results in an employee injury.
151 If the trier of fact finds that the employer's subsequent failure to discover and remove the hazard was a "superseding cause," then the inspector should not be held liable.1 52 Second, holding the government liable for the negligence of its employees in enforcing the Act is likely to enhance the effectiveness of the enforcement mechanism and thus serve Congress' objectives. Since the enforcement arm is under the Secretary of Labor-and in view of widespread industry pressure to provide more technical assistance to employers (and less enforcement) 153 the negligence remedy might strengthen employees' ability to ensure effective enforcement under an administration less than enamored with the Act and its methods. Such employee self-help is entirely consistent with the congressional intent to provide employees effective participation in the Act's enforcement.
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CONCLUSION
In order to assure safe and healthful working conditions for American workers, the Occupational Safety and Health Act of 1970 established a comprehensive regulatory scheme using prevention, interdiction, and deterrence strategies to keep employment and the workplace free of safety and health hazards. The Act, however, was not designed to achieve restoration of losses for workers injured or made ill as a result of hazards in their employment; the restoration systems-workmen's compensation and common law actions for damages-were not to be affected. In construing the Act, therefore, the primary source should be the Act itself and its legislative history, not doctrines or policies drawn from tort law or the law of workmen's compensation. The latter can only become relevant if they are shown to further the policies of the Act better than other possible approaches.
An examination of the history of the Act reveals, however, that Congress intended to provide workers, insofar as possible, virtually absolute protection against serious work-related physical injuries and illnesses. To the extent that a balance was required between the safety and health of employees and the economic viability of employers, Congress came down heavily on the side of safety and health. In that context, rules of law which qualify employer duties by allowing serious dangers to exist if "reasonable under the circumstances," designed to do justice between individual litigants when one of them is suing for damages, cannot be permitted to qualify the stricter duties Congress imposed in order to serve its remedial purposes. Nor can the difficulties of administration associated with the application of those rules be permitted to interfere with the simple and effective administration of the Act. Conversely, rules adopted by Congress without regard to restoration polides ought not to distort the rules and undermine the operation of systems designed to restore losses and achieve justice between litigants. Therefore, until Congress decides that new reparation schemes are necessary in order to achieve better restoration, general deterrence, or both, new statutory causes of action should not be implied from the safety and health duties imposed by the Act. On the other hand, permitting new safety and health standards developed under the Act to be used as appropriate standards of conduct in common law damage actions will generally serve the Act's objectives and be consistent with policies traditionally applied in such cases.
